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SENATOR DeCANP: Would it be legislating retroactive?

S ENATOR STULL: Y e s .

SENATOR DeCANP: Well, there 1s a question as to whether
it is retroactive or prospective. It 1s setting a
certain standard. Now misfeasance, apparently, hasn' t
been determined o. nobody has sa1d, I am guilty of
misfeasance at this point. So if in the future, a
determination, so it is prospectively, future, a determin
at1on were made that somebody was guilty of that, it
would be retroactive only in terms of the responsibility
determination but that is the case with any law. You
pass a law and maybe somebody is guilty of someth1ng
but it is not determined until down here. So it is
not "a retroact1ve law as such". No.

SENATOR STULL: OK. I wanted to be real sure of that
and I wanted you to say that. Thank you.

PRESIDENT: Senator Cavanaugh.

SENATOR CAVANAUGH: Another question of Senator DeCamp.

S ENATOR DeCANP: Yes .

SENATOR CAVANAUGH: When you say, gu11ty of misfeasance,
would that require a conviction by the officeholder prior
to any liability arising on the part of the Department?
Is mis feas ance... are you re ferring to the crim1nal charge
of misfeasance of office?

SENATOR DeCANP: I am referring to the broad def1nition
of misfeasance, whether a crimina' conviction would
actually have to occur, I am not going to make a Judgment
at this time. Your question, then, is, well, now do we
determine m1sfeasance?

SENATOR CAVANAUGH: No, my quest1on is, the language of
your amendment where it says, guilty of misfeasance. That
would appear to me to require...I assume your liability
relates to a civil suit between either a stockholder or
a policyholder who 1s damaged as a result of the management
or alleging damages..civil damages as a result of the
mismanagement of the company by the D1rector or the con
servator. Now, in order for him to establish liability
on the part of the state of Nebraska, does your language
of guilty of measfeasance require a prior conv1ct1on
or adJudication of the D1rector in criminal case of mis
feasance'?

SENATOR DeCANP: I don't believe a criminal case would
necessarily have to be 1nvolved. Por example, the
matter may end up...in fact, I believe attempts are
being made where it might end up 1n the bankruptcy courts
and the bankruptcy fudge might say, there is X amount
of dollars and so many were lost and he m1ght make a
finding of misfeasance that ca|used this. This would be
a finding of misfeasance by a fudge. This would be a
gudicia3. determination. It would be broader than that,
yes, broader than criminal.

SENATOR CAVANAUGH: Would you mind having this on Select
File fo r a da y o r so ' ?
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